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AT aCOURT of GENERAL SESSIONS || the defendant was indicted for an assault 
of the Peace, holden in and for the City || and battery, committed in the first ward 
and County of New-York, at the City- || of the city of New-York, on Amaziah 
Hall of the said City, on Monday, the || Dusenbury, a deputy sheriff, while in the 
first day of February, in the year of|| due execution of the duties of his office. 
our Lord one thousand eight hundred|) The defendant pleaded in abatement 








and nineteen— to the jurisdiction of this court; alleging 
that the offence, if any, was committed 

PRESENT, on Governor’s Island ; and that this court 

The Honourable has not jurisdiction over offences commit 
CADWALLADER D. COLDEN, ted on that island, it having been ceded 
Mayor. || by the state of New-York to the United 

JOHN MORSS, | States. 

and Aldermen. || 'To this plea the district attorney de- 
ANTH’Y L. UNDERHILL, | murred specially ; assigning for cause of 
demurrer, that the plea did not show any 

P.C. Van Wyck, Dist. Attorncy. other court competent to try the cause. 

J. W. Wyman, Clerk. 'The defendant thereupon joined in de- 
|murrer, and onthe 6th of December last, 

— \the cause was argued, 











| Anthon: The plea is conformable to 
established precedents: 1 Saund. 78. n. 
| Lil. Ent. 475. Jacobs’ Law Dict. tit. Fo- 
| reign Plea. 

1 We contend, in this case, that Gover- 


PLEA IN ABATEMENT—JURISDICTION, ) 


JAMES W. LENT’S CASE. 


Van Wyex, Couasel for the prosecution. | nor’s Island ts within the jurisdiction of 
Anriuon, Counsel for the defendant. | the United States, and, in support of this 

|| pos ition, refer to the _ reed our legisla- 
By an act of the eeaere of the state of New- | ture, (1 vol. Rh. L. p. 189.) From this 


Yor k, se 4 eb. 7 wg { _— = = I sy )) i st; tute it appears, that our legislature 
t at °* ¢ i Shi aie rwver- | 
i eoenetens, Gah oft Ren Stand, ears linade an absolute cession of this portion 


nor’s Island, on which Fort Jay is situated, | r : 
bounded on all sides by the wate rsof the East Ri- |) of te rritory to the United States The 


ver and Hudsou River, shall hereciter be subject i}court w ill also perceiy e, by referring to 
to Sere nigh a poaching Pac st | the first article of the constitution of ih. 
OUS be ' ates Ss r t 

coustitution of rife A | United St: ites, that power * given ‘os ¢60- 


sect.) it is declared, that congress shall hare powe: 
leress to exercise exclusive legislation 


to erercise exclusive legislation, in all cases ag Ig 


soever, over such district as might become wrt over “all places purchased, by consent of 
scat of lie ge pool al Demet yr dl «vd litho Jevislature of the state in which the 
fo exercise like au 1ority over a nNACCS pure 4} 

“ 2 shall be,’ for various purposes 


chased by the consent of the levist: iure of the |) Same 
‘and to 


state in which the same shall be, for the e rection | enumerated in that clause ; 
of forts, magazines, arsenals, dock-vards and j, y mak e all laws which shall be needful and 
other needful buildings; and to make atl laws | necessary for carrying into rg the 
which shall be needful and necessarv for carry: A 

- “te | 1 fore: voing powe 4 I contend, there- 


ing into execution the foregoing powers.” It 
was held, that notwithstanding the above grant |; fore, that the jurisdiction of the United 


in our statute, and the clause in the coustitu- |) States is exclusive over this portion of 

tion, the Court of Sessions, in and for the ¢ ily }; torr itory. And I am the more confirmed 

and ‘county of New-York, had jurisdiction over | le e th 

offences committed on Governor's Island, im t! Is, by a recent decision o 1e Ssu- 
iF nreme judic ial court of Massachusetts, 


Commonwealth vs. C la. 


During the term of September, 1817. | ihe case of The 
i, 











28 THE NEW-YORK 





ry, (8th Massachusetts Reports, p. 72.) || and the validity of the plea is now to je 
In that case, it appeared, that by a law of | decided. | 

that state, passed in 1798, consent was || For our present purpose, it must be 
given that the United States should pur- | taken as conceded, that the offence char. 
chase a certain portion of the town of || ced tn the indictment was committed in a 
Springfield, for a specific purpose ; the, part of the state of New-Y ork, which js 
purchase was made, and the land appro- within the bounds of the city and county 
priated to that purpose. The defendant || of New-York, and that this court would 
was indicted for selling spiritous liquors || have cognizance of the case, if it has no 
within that territory, without a license} been deprived of its jurisdiction as to all 
from the court of common pleas. A plea) crimes committed on Governor’s Island, 
in abatement to the jurisdiction was in-|) by the constitution and laws of the Uni- 
terposed, on the part of the defendant, || ted States, and by an act of the legisla. 
and Chief Justice Parsons, in delivering || ture of this state, passed 15th February, 
the opinion of the court, decided, that|| 1800, (1 R. L. 189,) by which it is 
<“¢ no oflences committed within that ter- || enacted, that ‘* all that island called Go- 
ritory are committed against the laws of|| vernor’s Island, on which Fort Jay is 
this commonwealth ; nor can such offen- || situated, bounded on all sides by the wa- 
ces be punishable by the courts of the || ters of the East river and Hudson river, 
commonwealth, unless the congress of the || shall hereafter be subject to the jurisdic- 
United States should give to the said || tion of the United States.” 

courts jurisdiction thereof. 

** As a consequence of these positions, 
it is the opinion of the court, that they 
have no coznizance of the offences char- | 
ced in this indictment, and that the de-| 
fendant must be discharged.” | 

I contend that this case comes clearly 
within the rule, and that the authority is 
conclusive on this question. 


| 
| 
| 
| 
| 





There is a proviso reserving a right to 
serve process issuing under the authority 
of the state ; but as a right to serve pro- 
cess, and criminal jurisdiction as to of- 
fences, are totally distinct, and the former 
does not embrace the latter, the proviso 
may, in this case, be laid entirely out of 
consideration. But it may be observed, 
that if this offence should have been com- 
mitted on the officer, when he was at- 
tempting to serve process, the proviso 
would be absolutely nugatory ; so long as 
congress have not legislated on the sub- 


|jeect, this court cannot punish the offen- 
der. 





Van Wyck did not enter into an argu- | 
ment, and acknowledged that he had ne- | 
ver before scen the case from Massachu- 
setts, nor was he prepared with authori- 
ties to repel its force. 

By the Mayor: We will examine this 
case, and deliver our opinion. 

On Monday, the first day of February, 
the Mavor delivered the opinion of the 
court as follows : 

The defendant is indicted for an as 


Se 
; 


By the constitution of the United States, 
(art. l. sect. &.) congress have power to er- 
ercise exclusive legislation in all cases 
whatsoever, over such district as might be- 
come the seat of government of the United 
sault and battery on James Dusenbury, a!| States, “and to exercise like authority 
deputy sheriff, in the execution of Ins{] over all places purchased by the consent 
= of the legislature of the state, in which 
the same shall be, for the erection 61 
forts, magazines. arsenals, dock-yards, 
aud other needful buildings, and to mahe 


To this iedictment the defendant. has ! 
plead, that the offence, if any, was com- | 
mitted on Governor's Island, and that; 
this court has not jurisdiction of offences || all Jaws which shall be needful and ne- 
committed on that island, the same hav-! eessary for carrying into execution the 
ing been ceded by the state to the United '| foregoing powers.” 
States. | The plea to exelude the jurisdiction of 
this court will not be good, unless 
shows that Governor’s Island was a plare 
purchased by the government of the 
United States, with the consent of the 
legislature of this state, for some or one 


To this plea the district attorney has | 
demurred specially, and assigned for} 
cause, that the plea does not show any; 
other court competent to try the case. | 
The defendant has joined in demurrer, 
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of the purposes mentioned in the before- 


mentioned article of the constitution of 


the United States: or at least, it must 
appear to the court that Goverpor’s 
island is such a place. The plea does 
not show it; on the contrary, it avers 
that Governor’s Island was under the 
jurisdiction of the United States. Now 
this is not the fact, unless it can be shown 
that the United States has accepted the 
jurisdiction, which has not been done, 
and, I believe, cannot be done. The law 
of our legislature, above quoted, shows that 
neither territory nor jurisdiction was ab- 
solutely ceded. ‘The island was mere- 


ly made subject to the jurisdiction of 


the United States, if the United States 
pleased to exercise jurisdiction over it. 
No act of congress has been referred to, 
by the counsel for the defendant, nor can 
I tind that a ny exists, by which the Uni- 
ted States can be considered as having 
exercised their exclusive right of legisla- 
tion as to the place in question ; 
deed any legislation whatever in respect 
{o crimes committed on Covernor’s 
Island, or in any other place ceded to the 
United States under the &th article of the || 
constitution, 
Columbia. ‘The acts of congress, orga 
nizing the courts of the United States, 
make no provision on this subject, and 
do not give any United States’ court cog- 
nizance of crimes committed within the 
limits of the ceded places. 

A law of congress, +.“ 20th March, 
1794, (2 L. U.S. S81, last ed.) provides 
that ce a un harbours the ‘rein mentioned, 
of which New-York is one, shall be for- 
titied under the direction of the presi- 
dent of the United States. And the same 
act authorizes the president to receive 
from any state, in behalf of the United 
States, a cession of the lands on which 
eny of the fortifications, enumerated in 
the act, might be erected, or where such 
cessions should not be made to purchiass 
such lands on behalf of the United States. 
Provided that no purchase should be 
made where such lands were the proper- || 
tv of a state. 

Under this act, (1 U. S. Laws, €86 
new ed.) Ellis’ and Oyster Islands, si- 
tuate in the bay of New-York, havin, 
been private property. were bought bs 


or in- 


the covernment of the United States, and || 


~ 


they, by the names of Bedlow’s and Oys- 
ter Islands, together with Governor's 
Island, by the before-mentioned act of 
our legislature of 1800, were declared 
thereafter subject to the jurisdiction of 
the United States ; but Governor’s Island 
having been the property of the state, 
there was no other legislative or execu- 
tive act, that | have been able to discover, 
respecting it, either of the state or gene- 
ral government, than those which have 
been above noticed. The United States 
government seems to have considered 
the act of our state legislature sufficient 
for its purpose, and to have thought it 
unnecessary to take any other step. 
Supposing, then, that the declaration 
by our state legislature be equivalent, on 
their part, to a transfer to the United 
States by purchase ; yet there is wanting 
some act on the part of the United States 
lecislature or government to complete the 
purchase, or to show an acceptance of 
the grant, if it may be so called, made by 





except as to the District of 


the state. If the state legislature were 
to declare that the county of Richmond 


| should be subject to the jurisdiction of 


the United States, could such a law super- 
|sede the state authorities, unless it ap- 
| peared by some act of the general go- 
| vernment, that they wanted, and accepted 
ithe county of Richmond as a purchase 
(1 mean a purchase in the technical sense 
of the word) for the purposes for which, 
by the const ‘itntion of the United States, 
‘the general government has a right to 
make purchases, or acquire te rritory 
| within the limits of the respective states ! 
There is nothing to show that the 
| United States, or tts government, ever ap- 
| plied to have Governor's Island made sub- 
| ject to its jurisdiction, or that they were 
| willing to accept, or ever did accept it as 
la place over which they would exercise 
i their power of exclusive legislation. 
| Congress has shown, that in iis opi- 
jnion, an acceptance, on the part of the 
| United States, was necessary, to give it 


| power in a territory cede d by the states, 
i 





ithe constitution of the United States. At- 
‘ier the District of Columbia was ceded 
\ by the states of Virg ima and Maryland, 


, 
} 


| ect plance ef the cession.—(1 "a U. 8. 











i382. 1 Gray. Dig. 37.) 


junder a provis lon in the same article of 


cousress passed an act declaring thetr 
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But admitting that Governor’s Island 
is a place, as to which the United States 
has acquired the power to legislate ex- 
clusively, yet to exclude the state autho- 
rity, | think it should have been shown 
by the plea, or at least it should other- 
wise appear, that they have exercised this 
power, given to them by the constitution. 
And this, it must be conceded, they have 
not done. No law has been passed by 
congress, in virtue of which any court of 
the United States could have cognizance 
of the offence charged in this indictment. 
It therefore follows, that if the defendant 
is not answerable to this court, not only 
he, but all who may commit crimes, even 
of the greatest enormity, in the same 
place, will be wholly irresponsible. We 
should find to our surprise, I think, that 
we have, in the bosom of our territory, 
many places where criminals will be 
more out of the reach of condign punish- 
ment, than they were of old in cities of 
refuge, or more modernly in the sanctua- 
ries of bigotry. 

1 think we are bound to presume, that 
the national and state legislatures have 
not been so improvident. And that the 
state legislature would not have subjected 
the place in question to the jurisdiction 
of the United States, and that congress 
would not have failed to legislate for it, if 
it had not been understood by both legisla- 
tures that till congress did exercise their 
exclusive power, the state was to retain 
its wonted jurisdiction. 

Let it be recollected, that in the heart 
of this populous city there are several 
places of this description. One of them 
is a part of the battery, our great public 
walk, in which a murder might now be 
committed with impunity, ifthe murderer 
is not punishable by our state laws. 

An argument from inconvenience is, to 
be sure, not conclusive, but it ought to 
have its influence where it is so manifest. 

The opinton that the states, individual- 
ly, have in some instances concurrent 
powers with congress, and that in other 
iustances the state governments may ex- 
ercise powers, which by the constitution 
of the United States are given to conzress, 
but which powers congress refrain from 
exercising, is not new. The powers 
given to congress are not all necessarily 
exclusive. Indeed, the introduction to 








the article of the constitution, which Spe 
cifies the powers of congress, seems cay. 
tiously worded, so as to exclude the idea 
that the state authority was to be super. 
seded as to all objects to which the 
power of congress is thereby extended, 
it is said that congress shall have power 
as to the enumerated objects, and no 
that they shall have the power, or, in other 
words, all power as to the specified ma. 
ters. 

As to some of the powers given tj 
congress, they are necessarily exclusive 
from their very nature ; because, as ty 
them, separate powers cannot be co-ex- 
istent ; as for example, to borrow money 
on the credit of the United States, to erect 
inferior tribunals, &c. But there are 
others of these powers which are of differ. 
ent character, and as to which the av- 
thority of the states is not excluded, and 
as to some matters, congress have the 
right to exclude the state authority by the 
exercise of their power to legislate as to 
these matters. But untyl congress does 
exercise their power, the state authority 
remains. 

Of this latter description, I consider 
the power now under consideration— 
Congress have power to, that is they 
mou, exercise exclusive legislation over 
the places purchased by the consent ol 
the state legislature, as they have done 
with respect to the district of Columbia. 

sut they are not obliged to exercise thai 
power : and if they do not, the state au- 
thority is, in my judgment, unimpaired. 

It may be inferred, I think, that our 
state legislature which passed the law 0 
1860, under which the plea to the juris 
diction of this court is formed, had ths 
view of the subject. ‘The jurisdiction o! 
the state is not thereby relinquished, a" 
is by some other laws of our own, in Te 
lation to other places. Nor is Governors 
Island declared to be under the jurisdic: 
tion of the United States, but the law de- 
clares, that it shall, thereafter, be subject 
to the jurisdiction of the United States. 

This language of the legislature, I oil 
derstand to mean that they give their 
consent that Congress may exercisé their 
power exclusively to legislate for = 
vernor’s Island: the place is made sv! 
ject to the exercise of that power, but ur 
til it be exercised by Congress, it ® 
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wy opinion, to use the words of the 12th 
article of the amendments to the constitu- 
tion of the United States, “a power not 
prohibited to the state, but reserved to 
.” 

I have read, with great attention, the 
case of the Commonwealth against Clary, 
(8 Mass.Rep. 72.,) decided in the supreme 
judicial court of Massachusetts. And I 
hope I need not say, that the opinion of 
Chief Justice Parsons, has had all that 
consideration which his high character, 
as a lawyer and a judge, must always 
command. That case and this are not 
exaotly similar. In that case it appeared 
that a law of Massachusetts gave the 
consent of that state, that the United 
States should purchase a tract of 640 acres 
for erecting forts, &c. That a purchase 
was made, pursuant to that law, of lands 
which were apphed by the United States, 
to the contemplated purpose. Here then 
were the concurrent acts of the state 
and of the United States ; whereas, in our 
case, we have nothing to show that the 
United States ever availed themselves of 
the power granted by this state. 

But with great deference to the dis- 
tinguished abilities of Chief Justice Par- 
sons, | must be permitted to suggest, that 
he has made an important mistake in 
quoting from the constitution, the clause 
which gives Congress power to legislate 
in respect to places which the United 
States may acquire with the assent of the 
states. He says that, by the constitution, 
Congress have the exclusive power of 
legislation as to these places. If this were 
so, then there could be no question but 
that, as to them, the authority of the states 
must immediately cease on their becom- 
ing subject to the United States. But 
this is not the power given to Congress 
by the constitution. By that instrument 
it is declared, that as to such places, they 
shall have power to exercise exclusive 
legislation. This power they need not 


exercise unless they think fit, and in our 
case, have not seen proper to exercise. 
And, therefore, there is, in my opinion, 
as yet nothing to preclude the jurisdic- |! 











~» 


tion of the state courts: our law, too, 
which only makes Governor’s Island 
subject to the jurisdiction of the United 
States, 1s different from the Massachusetts 
law, which gave the consent of that state 
toa purchase by the United States. 

But, if this opinion of the Massachusetts 
court be applicable to the case now to be 
decided, this court, notwithstanding all 
its respect for the Massachusetts bench, 
cannot suffer itself to be controlled by it. 
Was there a positive decision of our own 
court, or of a superior court of the Uni- 
ted States, | should feel myself bound by 
it, because | hold it the duty of a judge 
of a subordinate, if not an inferior court, 
as this is, to acquiesce in the decisions of 
its superior tribunals ; for if every infe- 
rior judge feels himself at liberty, on all 
occasions, to indulge his own speculations, 
we should be in that condition which is 
deplored by Lyttleton as miserable where 
the laws are vague and uncertain. I 
should, with the more reluctance, differ 
from the court of Massachusetts, did I 
not consider the decision now given as 
supported by the opinion of our own 
highest court on analogous points. 1 re- 
fer to the case of Livingston and Fulten 
against Van Ingen, (9 Johns. Rep. 507.) 
decided in the court of errors. 

Inasmuch, therefore, as itis not shown 
by the plea or otherwise, and it could 
not be shown, that the United States have 
accepted the act of this state respecting 
Governor’s Island, nor that they have 
exercised the power of exclusive legisla- 
tion, granted by the constitution to Con- 
gress, as to that island, it is the judg- 
ment of the court, that the plea be over- 
ruled, and that the defendant answer over 
to the indictment. 

The whole merits of this case appear 
on the record, so that the defendant can 
take it to the supreme court with very 
little trouble and expense; and it is a 
matter of so much importance in the ad- 
ministration of justice, that we are desi- 
rous that it should be settled by higher 
authority than this court. 








THE NEW- 


(GRAND LARCENY—EV\ IDENCE. ) 
PETER DAME’S CASE, 


Van Wyck, Counsel for the prosecution. 
Ropman, Counsel for the prisoner. 


Where bank-bills, alleged to be stolen, are particu- 
larly specified in an indictment, as they must be, 
it is ineumbent on the public prosecutor to show 
that some or one of them, thus specified, was 
stolen. 


The prisoner was indicted for grand 
larceny, in stealing two promissory notes 
for the payment of money, commonly 
called bank-bills of $10 each, four others 
of $5 each, two others of $3 each, two 
others of $2 each, and two others of $1 
each, (the money in each bill being due 
and unsatisfied,) the property of William 
Miller, on the 25th of December last. 

It appeared from the testimony of Alex- 
ander Kendrick, that Miller was the Cap- 
tain of aschooner from Charleston, (5. C.) 
who brought a sum of money, in bank- 
bills, from that place to this city, to be 
deposited in one of the banks. The wit- 


YORK, &e. 


proved that either of the bills laid in tl 
‘indictment was stolen. . 
| Van Wyck contended, that as 
‘soner confessed that he had stolen $51) 
and as the various denominations of bill 
stated in the indictment, must necessarily 
include some or one of those stolen, inas. 
much as there are no bills in circulation 
of denominations between those specitied 
the proof was sufficient. 

The mayor charged the jury that the 
| proof was insufficient. At common law. 
| a promissory note, being a chose in ae. 
| tion merely, was not the subject of larce. 
I ny. A statute was passed in England, 
| making the stealing of a promissory note 
(a felony. The act not only requires that 
this should be a promissory note, but that 
‘it should be for the payment o money, 
| And further, that at the time it is stolen, 
the money contained in the note should 
be due and unsatisfied. Ours is a copy 
of this statute. 

In this case, the bills alleged to have 
beenstolen, are not exhibited ; the witness 
knows not their denomination ; and how 
are we to determine from his evidence, 
that they were not of that species of pa- 
per, in circulation in this state, called 


the pri- 


j 





ness knew nothing of the denomination of | 
the bills, nor of their being stolen ; but | 
he heard the captain accuse the prisoner | 
of having stolen $53 from a trunk in the | 
cabin, and, at the same time, speak some- | 
thing about a $20 bill. The prisoner 
admitted that he had taken $50 and spent | 
a part for clothing, and, in frolicking, lost 
the remainder. 

The prosecution having rested, Rod- 
man insisted that the indictment was not | 
supported, because it had not been! 

i 


facilities ? 

In ordinary cases, the person from whom 
the money is alleged to be stolen, is pro- 
duced as a witness ; and though he may 
not be able to prove from what bank the 
bills stolen issued, yet, he is generally 
able to state that he received them as 
good money, and believes them to be so. 
Such testimony has been held sufficient ; 
but in this case no such evidence is pro- 
duced. 

The jury acquitted the prisoner 


| 
|| 
1| 








